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Dedaratioa of laveBtor Frederick H. Milter 

I, Fred H. Miller, a citizen of the United States and resident of the state of Florida, 
U.S.A., declare and state as follows: 

1. 1 ani the named inventor of the above-reterenced patent application, I arn also 
CEO of INNERCAP Technologies, Inc., the assignee of the above-referenced 
patent application. 



2. 1 am aware that the Examiner has rejected the claims of the above-referenced 

patent application based on a number of prior art references, namely Bakhshaee et 
a. (WO 02/07710), and the combination of Bakhshaee et al. and Rashid et al. 
(lis. 5,750443). 
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3. I believe that the claims SiS currentiy amended in the concurrently filed 

Amendment place the claims in condition for allowance. Howex^er, in the event 
that the Examiner requires further |>ersuasion, I make this declaration in support 
of patentabiiity on the basis of tlie commercial success of products that utilize the 
claimed technology (hereinafter referred to as the "INNERCAP Technologies' 
delivery system"). 

4. The following paragraphs explain the commercial success of INNERCAP 
Technologies' delivery system in the marketplace. 

5. The consumer products industry is highly competitive industry where product 
differentiation is a key to conunercial success. With respect to OTC drug and 
nutraceuticai products, product differentiation can be accomplished through 
attractive packaging, mgredient list, amounts of key ingredients, quality, dosage 
form, dosage form visual appeal, price point, use of trademarks, patents and 
marketing factors. 

6. The Sports Nutrition segment is one of the most competitive sectors of the 
consumer products (nutritional supplements) industry. 

7. Consumers are always looking for the newest and most innovative products in the 

consumer products industiy that offer them some benefit over other products. If a 
product is comparable to or exceeds consumer demand for leading products then 
it can enjoy commercial success. 

8. Therefore, sports nutrition companies that sell products to consumers in the 
consumer products industr>' are always looking for the newest ingredients, 

braiided ingredients, trademarks., new dosage forms, delivery systems and 
marketing concepts to attract consumers to their products. 
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9. Prior to 2003 most sports nutxition supplements were fomiu!ated as liquid drinks, 
powders, tablets, softgei gelatin capsules and capsules. Encapsulated powder 
products were considered the premiuiii oral dosage form by companies aad 
consumers due to the ease of swaUowiug, as weii as their price point. The 
segment was very competitive and the primary product differentiation was created 
through ingredient lists, packaging, servings per container and marketing. 

10. in 2003, a small innovative company named NUTREX Research, Inc. (Oviedo, 
FL 32765) contemplated using a new dosage form to differentiate their products 
from competing products. I understand that the two owners of NUlllEX Research 
had a lot of experience developing, marketing and selling consumer products in 
the U.S. and abroad. They had been selling their sports nutrition supplement 
products in a powder filled two-piece hard shell capsule dosage form. NUTREX 
had many competitors selling competing products using the same dosage form, 
and so they w^re looking lor a way to differentiate their product. 

n . I am informed that at that time, NUlltEX came across a new capsule dosage form 
that they believed would have many advantages over the competing products. 
This new capsule dosage form was a liquid filled two piece hard shell sealed 
capsule. Hie new liquid filled capsule was visually appealing because consumers 
could see tlmt there was a liquid or semi-soiid formulation filled into the tv^'o- 
piece hard shell capsule. The new NUTREX dosage form was commercialized 
under the tradename NUl'RIiiX UPOS) 6. It delivered a liquid rather than a 
powder. 1 am informed that NUTREX believed that this NUTREX U?0® 6 
pmduct could have a marketing advantage - the product could be positioned and 
marketed as a faster acting product than other competing products. 

12. To my knowledge, NUTREX was the first company to Cscr inu-oduoe a liquid 
iilled two piece hard shell capsule to tlie spoils nutrition consumer products 
industry. 
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13. The new NUTREX LIPO 6 product that used the liquid filled two piece haid shell 
capsule became a huge success, selling millions of doHai-s per year in leading 
chain retail stores throughout the USA, 

14. Once NUTREX's competitors realized NUTREX's success and the consumer 
preference for a liquid filled capsule, NUTREX's competitors quickly began to 
change over their products to the liquid filled dosage fomi since it was not a 
patented technology. 

15. Over a two year time period, NUTREX ended up having the seune issue again 
where the products of its competitors were similar to NUTREX's products, since 
they also used a liquid filled capsule delivery system. 

16. In 2005 NUTREX began looking for a new delivery system to provide their 
product with a distinct difference from their competitors' products. At that time, I 
am informed that NUTREX became aware of the availability of my technology 
(the INNERCAP Technologies delivery system) through a third part>'. NUTREX 
became interested in the INNERCAP Technologies delivery system as a vmy to 
reposition their products in the sports nutrition consumer products industry, 

17. INNERCAP and NUTREX entered into a license agreement for the INNERCAP 
Technologies delivery system and shortly thereafter NUTREX started selling a 
new version of their liquid filled capsule product named LIPO® 6X. 

18. The new LIPO 6X product used the INNERCAP Tedmologies delivery system. 
The LIPO 6X product is a multi-phase capsule in which an inner capsule contains 
some of the active ingredients in the form of beadlets and sits inside a liquid (oil) 
filled capsule. The inner capsule of the LIPO 6X product contains caffeine 
(anhydrous) among other active ingredients, and the outer capsule contains 
conjugate linoileic acid CLA, linoleic acid and oleic acid. 
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19. More particiilarly, the new improved UPO 6X product using the INNERCAP 
Teclmoiogies delivery system makes it possible to eliminate an tmdesired effect 
of the LIPO 6 Product. The licensed technology makes it possible to control the 
release of the caffeine so that consumers do not fee! the undesired effects of a 
large dose of caffeine aU at once on tlieir system (sometimes referred to ^ a 
caffeine rush by consumers) and then the undesired effect of the majoritj-' of the 
caffeine wearing off at one time that is commonly referred to as a caffeine crash. 
The multi-phase multi -compartment capsule allows NUTREX to separate the 
caffeine from the inimetiiate release liquid phase ingredients in an interior 
compartment consisting of time release caffeine that controls the release of the 
caffeine into the consumers system therefore eliminating the Mi dose onset of the 
caffeine and undesired negative side effects. 

20. NUTREX also sells other products which utilize the INNERCAP Technologies 
delivery system, such as ANABOL^ 5, which is a multi-phase capsule in which 
an inner capsule containing an extended release "anabolic amplifier" sits inside a 
capsule containing a fast-acting liquid (oil). NUTREX cun-ently has five products 
using INNERCAP Technologies delivery system that NUTREX is currently 
selling. The primary products with the most sales are the UPO 6X and Womens 
UPO 6X. The Nutrex Research web site is www,nutrex.com. 

21. The LIPO 6X product as well as other new NUTR.EX products developed by and 
marketed by NUTREX using the licensed INNERCAP Technologies delivery 
system (such as LIPO 6 HERS, ANABOL™^ and IGHITEtm) have been an 
enormous and immediate commercial success, due to the consumer and retailer 
demand, in my opinion, this is due in large part to the unique INNERCAP 
Technologies delivery system. 

22. .Although INNERCAP is bound by confidentiality constrainte, I can state that 
NUTRBX*s products using the INNERCAP Teclmoiogies delivery system have 
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recouped lost sales (of NU TREX eailier liquid fiiied products due to third party 
competition) and monthly comparabie sales trends have continued to increase. 

23. Sports nubition companies that sell premium priced products in the U.S. achieve 
the greatesi sales success in seiling these premium product,s through TuUritional 
suppJemem stores such as General Nutrition Centers (GNC) and the Vitamin 
Shoppe, as well as gyms and other specialty nutritional products stores. NUTREX 
has achieved coimnercial success selling the new LlPO 6X tlirough retailers such 
as GNC stores. I'he new I JPO 6X product as well as the LIPO 6X Hers have 
been placed on the shelf alongside the original immediate release LIPO 6 product 
and the sales of the new products using the patent pendir^ technology licensed 
fifom INNERCAP Technologies has exceeded the sales of the LIPO 6X in the 
GNC Stores. This is despite the current recession in which many consumers have 
not had the disposable income to purchase the new LIPO 6X product that is sold 
at a premium price (as compared to the LIPO 6 product). 

24. The LIPO 6X product has not only been sold at GNC stores, but it has been a 
featured product in GNC advertisements and is an^ged at featured locations in 
the stores, such as the cash register counter space which is premium space only 
offered to the products with the greatest sales potential, as well endcaps. An 
exemplary GNC advertisements are attached as Exhibit A to my Declaration. It is 
apparent that these advertisements focus on the benefits of the INNERCAF 
Fechnotogies delivery system, 

25, 1 understand that currently pending claims of my above-reterenced psAmt 
application are directed to, inter alia, a multi-compaitment capsule comprising: a 
first receiving chamber comprising at least one oil ingredient in immediate release 
form, wherein said oil ingredient is selected from the group consisting of a 
nutraceuticai, a vitamin, a dietary supplement; and a second receiving chamber 
containing only solid ingredients and comprising at least one active ingredient in a 
solid state, formulated in a manner allowing for a time-delayed dissolution and 
release of said solid active ingredient, wherein said ingredient is selected from 
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tlie group consisting of a mitiaceutical, a vitaminj a die^ supplement and a 
mineral, wherein the ingredients of said first receiving chamber is different from 
the ingredients of said second receiving chamber, and wherein the multi- 
compartment capsule is a hard shell capsule (claim 141). 

26. It is my opmion and belief that at least the pending independent claims of my 
above-referenced p»imt application encomp^s the commercialized products 
(e.g., LIPO 6X, LI?0 6 HERS, and ANABOL^^*) that I have discussed herein. 

27. 1 have previously made of record via an Information Disclosure Statement filed 
on February 12, 2009 the fact that litigation existed between NUTRBX and 
INNERCAP. A copy of NUTREX's Action for Declaratory Judgment and 
Breach of Contract, as well as INNERCAP's Answer, Affirmative Defenses, and 
Counterclaims were attached to that Information Disclosure Statement. These 
documents evidence the existence of a license agreement between the parties, and 
allegations made by NUTREX concerning patentability, as well as INNERCAP's 
responses to the same, 

28. The litigation beUveen NU TRJ^X and INNERCAP has been settled. A new 
license agreement is in place, and MUTREX continues to pay royalties to 
INNERCAP based on the sales of NUTREX products that utilize the INNERCAP 
Teclmologies Delivery System. 
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29. 1 d«<;l«» mt an statements md» hemn of my em fcas>wl«i@6 hi* true, and tfcat 
m statemmtB made <*n iafotittasion sad beHef are b«ll«ve4 to b« tcur, Aod fUrtber 
tijat ^ese statewadfe* were ma4d wHh &e knowled^ that fids* statements 
stti the Ike so made are punisbabk hy fine or imsafeonment, <» 
Sce^oa 1001 of me U «f *ie Uatte4 §tHt<5» Cdde, and «w4 sudi wSlfttl felse 
statem«ats i»ay jeopanfize the veUaiiy of «w appllcatuMt or aay |«iteat issaii^ 
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New Liquid INNERCAP' Multi-Phase Technology! 



Revolutionary 



Multi:Phase:Catfsmes 
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I mum I M M i -J -r J f J .p MULTI-PHASE 
UQUID\lflil^:milJ TECHNOLOGY 

Make All Other Fat Burners A Thing of The Past! 
Coming Soon: 

lipo-6X is tiie worid^s most advanced fat burner umg a new and patent-pending Hqutn 
meRCAP'^ mm-m^Q technology. This unique muiiKphase technoiogy combines ra^JidJiquKl 
c^ar-suie delivery wsth controited-reiease inside capsule tecnnoiogv- What m nm\r^ is that L!po-6X 
IS ine only fat burner thai has multiple reieasc phases. b(/>' ^.ki oxterdeu. 

Phase #1 ftapid Release Liquid Capsule: iiif outer liquid 
capsfile^ftipo-*^ a ra(j1d m4 almost mmnt uptake of Hs 
t^;, „ appetlte-sappressing. tat-t3urnmg, thymld-boo$tmg and energy- 
ioonoting ingredients. With;p r"n jins cf taking Lipo~6X you m feel 
. :, . . dit the Imt p:Narmaeeiig8ii-ri|d& cornpoy nd , • 

Phase #2 GontroHed and Extended Release inside Capsule: Unhk-?. 
standard fat-burning formuias, vvhose effects come and go quickly, Lipo-6X CQntinues 
to work for you over m extended period ct t'.me. By selectively puttmo some of the Ingredienis m 
tlie form of pellets Mo a separate capsule. Hut s^i-> ns;de the liquid capsule, the absorDtion rate can 
now be contfoiled This greatly extends the amount of time these ingredients are active, which 
means that \hB appetlte-supprEs#Q, thyroid-bpostins and fat-bunding effects of Lipo -6X contlniie 
10 work 1or many houfs allowlOQ you to eof^steteflt^ lose weight around tne clock. 
! spo-6X is the first and only lat biirnef that offers speed and duration A quick and lapid onset of its 
powerful fat-buf ning and eneny-promoting effects, combined with a controiled and extended release, 
wili ensure niaximum results day andnigt^t This newi^-deveioped liquid /.Wv'f/^CvlP^muiti-phase 
ipchnoiogy is so superiorthat sew! US Patents are pending and it can -^'^ r-- i f-OX 





